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THE UNITED REPUBLIC OF TANZANIA

No. 12 oF 1986.- '

I/ASSENT,

..............................

An Act to repeal and replace the Trade Marks Ordinance and to
make better provisions for the registration, and protection of
Trade and Service Marks and for connected matters

ENAcCTED by the Parliament of the United Republic of Tanzania.
PART 1
PRELIMINARY

1. This Act may cited as the Trade and Service Marks Act, 1986, and shall Short title
come into operation on such date as the Minister may, by notice publi- ami comme-

shed in the Gazette, appoint. - cement
2. In this Act, unless the context requires otherwise— Tnterpre-
‘“‘assignment’” means transfer by act of the parties concerned; tation

““the convention™ means the Paris convention of 20th March, 1983 for the

Protection of Industrial property and any . revisions thereof to which
Tanzania IS or may become party in the’ future;

“the Court” means the High Court;

“International Classification” means the classification according to the
Nice Agreement concerning the International Classification of Goods
and Services for the purpose of the Registration of Marks, of June
15, 1957 as last revised;
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"limitations" means any limitations of the exclusive right to use of atrade
mark given by re?lstratl_on of aperson as proprietor thereof, inclu-
ding limitations of that right as to the mode of use, asto usein rela-
tion to goods or services to be sold or otherwise traded in any place
in Tanzania or asto usein relation to goods or services to be exported
to any market outside Tanzania;

"Minister" means the Minister for the time being responsible for the
Trade and Service Marks Office.

"pending trade or service mark" means atrade or service mark which isthe
subject of an application for registration;

"Previous Ordinance" means the Trade marks Ordinance;

“the register" means the register of trade and service marks kept under the
provisions of thisAct; _ _

"registered trade or service mark" means atrade or service mark which

Jisactually on the register. o _

"registered user" means a person who is registered as such under section 42,

"Regulations’ means the Regulation made under section 60 of the Act;

"Registrar" means the Registrar of Trade and Service Marks appointed
under section 4;

“trade or service mark" means any visible sign used or proposed to be
used upon, in connection with or in relation to goods or services for
the purpose of distinguishing in the course of frade or business the
goods or services of a person from those of another;

"Trade and Service Marks Office" means the Trade and service Marks
Office established under section 3;

“"transmission” means transfer by operation of law, demolition on the
personal representatives of & deceased person and any other mode
of transfer not being an assignment;

*luse of atrade or service mark” means subject to the provisions of section

31 and 32 use thereof in relation to goods or servicesin a printed or
other visible representation;

"visible sign" means any sign which is capable of graphic reproduction,
including aword, name, brand, devise, heading, label, ticket, signature
letter number, relief, stamp, seal, vignette, emblem or any combi-
nation thereof.

PART Il

ADMINISTRATION, THE REGISTER, POWERS AND FUNCTIONS OF THE
REGISTRAR AND OTHER PROVISIONSRELATING TO THE COLLECTION
OF FEES

3. Thereis hereby established an Office which shall be known as the
Trade and Service Marks Office.
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4. (2% The President shall by Government Notice published in the Officers of
Gazette appoint a Registrar of Trade and Service Marks who shall perform

: : . . the Trade
the duties and exercise powers imposed or conferred by this Act and shall and services

be responsible for its administration. marks office

(b) The Minister shall appoint one or more Deputy Registrars of Trade
and Service Marks who shall, subject to the directions of the Registrar
have al the powers and privileges conferred by this Act on the Registrar.

(c) The Minister shall appoint such examiners and other officers as
may be necessary for carrying out the provisions of this Act.

SeOf]g The Registrar shall have a seal of such device as may be appro- Seal of the
Vv ar%/] the Minister provided aways that until such has beesrégbta ned  Registrar of
astarhp in such form as the minister may approve shall beused inlieu  Tradeand

thereof. Service Mark

(2) The Seal shall be used in the manner as shall be directed by the
Registrar.

(3) Impressions of such a Seal or stamp shall be judicially noticed and
admitted in evidence.

6.-%) The Registrar shall maintain aregister in which he shall record Register of
all trade and service marks granted under this Act and such other matters ~ tradeand
as may be prescribed. service marks

(2) Any person may on request consult the Trade and Service Marks
Register and may take extracts or any information from it on payment of
aprescribed fee.

7. Entries made in the Trade and Service Marks Register in pursuance Evidence
of this Act may be proved by such documents and copies certified in the

manner as may be directed by the Regjistrar, and the copies of such entries

shall be eviderice of any matter required by thisAct.

S ol DA PEEHALE 10 Y IS PR PR, BB ANRAILSS  ee
versely to that party any discretion vested in the Registrar by thisAc excise of
or regulations. discretion

9. Subject to the provisions of section 10, any other proceedings before  Proceeding
the Registrar under this Act, evidence shall be given by affidavit andthe ~ beforea
Registrar may, if he deemsfit take oral evidénce on oathinlieuorin  Registrar
ad Htl o_r(1j to such other evidence and shall cross-examine any witness on

such evidence.

10. A Qt)(] person who is reC}ui red under the provisions of this Act to take gfﬂ‘;;ri‘gns
any oath or swear to an affidavit shall, in lieu thereof, make Conditions

of Oaths and affirmation shall conform with the provisions of a"Statu-

tory Declaration” as provided for in section 3 of the Interpretation of

Laws and General Clauses Act, 1972.

11. In al proceedings before the Registrar, under this Act, the RePistrar Power to
shall award to any party such costs as he may consider reasonable and ~ award costs
may direct how and by which parties they are to be paid, and any such

order may, by leave of the court or judge thereof, been forced in the same

manner as ajudgment or order of the court to the same effect.
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12. (1) Where under the provisions of this Act:-

(a) afeeispayablein regoect of the performance of any act by the
Registrar, the Registrar shall not perform that acf until the fee
hasbeen paid; or

(b) afeeispayahle in respect of doing of any act by any person other

than the Registrar, the act shall bé deemeéd not fo have been lodged
until the fee has been paid; or

(c) afeeis payablein respect of the lodging of a dreument, the document
shall be deemed not to have been lodged until the fee has been paid.

(2) All feesprescribed under this section shall be collected and
accounted for in such manner as the Minister with the approval of the
Minister for Finance shall direct.

13. The Registrar shall publish ajourndl. to be referred to asthe Trade
and service Marks Journal, in which particulars of applications for the
registration of trade marks, reports of cases, an¥ other matters arisin
under the provisions of this Act and any other matters as he may deem fif.

PART Il

ACQUISITION OF THE EXCLUSIVE RIGHT To A TRADE OR SERVICE MARKS
AND CLASSIFICATION

14.--(1) The exclusive right to the use of atrade or service mark as
defined in section 32 shall be acquired by registration in accordance with
the provisions of thisAct.

yaﬁ%ﬁnger%'n?erS‘dﬁ{ﬁ b cation hes Tl e coniions o Teg e
ion.

15. Trade or service Marks shall be registered in respect of particular
goods or servicesin one or more classes of International Classification,
and if any question arises as to which class does any goods or servicesfall
shall be determined by the Registrar, who shall have the final decision.

PART IV
REGISTRABILITY REQUIREMENTS
16.--(1) A trade or service mark shall be registered if it is distinctive.

_ .(12_) For the purpose of this section atrade or service mark is distinctive
if itiscapable, inrelation to goods or services in respect of whichitisregis-
tered or proposed to be registered, of disti ggulshl ng, goods or services with
which its proprietor is or may be connected in the course of trade or busi-
ness from goods or servicesin the case of which no such connection subsists,
either generally or, where the trade or service mark is registered or proposed
to best registered subject to limitations, in relation to use within the extent of
registration.

(3) In determining whether atrade or service mark is capable of disti-
\r;%igﬂng for the purpose of subsection (2), regard shall be to the extent to
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(a) the trade or service mark isinherently capable of distinguishing as
aforesaid; and
b) by reason of the use of the trade or service mark or of any other cir-
) Xumstances, the t_rage or service mark is. in fact capa%llq g of d?rst(l;ng-
uishing as aforesaid.

17.-(1) A trade or service mark shall be limited in whole or in part to
Pne.oegnore%)w ied colours, and in.any. su hcgsethef?%:tt atitisso
Imited may be taken into consideratiori in deciding on the distinctive
character of the trade mark.

(2) If, whenever in any circumstances atrade or service mark isre-
gistered without limitation of colour, it shall be deemed to have been
registered for al colours.

18. If atrade or service mark contains a matter or matters common to
Disclaim thetrade or it is of aor service non-distinctive character, in
determining whether the trade or service mark should be entered or remain

inthe register, it shall be required as a condition of its being on the Register

(a) that the applicant or the proprietor shall disclaim any right to the
exclusive use of any part of the trade or service mark; or to the
exclusive use of al or any portion of such trade or service mark as
aforesaid to the exclusive use of which heisnot entitled; or

(b) that the applicant or the proprietor shall make such other
disclaimer as is considered necessary for the purpose of defining
his rights under the registration, provided that no disclaimer on the
regir er shall affect any rights oF the proprietor oLatr%e or service
mark except such as afiseout of registration of the trade or service
mark in respect of which the disclaimer is made.

19. It is hereby declared that the following cannot be validly registered
for the purpose Of this Act-

(a) trade Qr service marks thg us?_ f which would be contrary to law or
morality or which would belikely to deceve or cause confusion as
to the nature, geographical or other origin, manufacturing process,
characteristics or suitability for their purpose, of the goods or
services concerned;

(b) trade or service marks which consist solely of the shape, configura-
tion or colour of the goods, or the containers thereof;

(c) trade or service marks which are identical with, or imitate the armo-
nial bearings, fIa?s and other emblems, initials, names, or abrevia-
tions or initials of name or official sign or hallmark of any state or
of any organisation created by an International Convention, unless
authorized by the competent authority of that state or interna-
tional organisation; and

(d) trade or service marks which constitute reproductions jn whole or
In part, iImitations, translations or transcriptions, liable to create

confusion of trade or service marks and business or company names
which are well known in the country and belong to third parties.

Effect of
limitation of
absence of
coulor

Disclaimer

prohibition
of registra-
tion
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20.-(1) Subject to the provisions of subsection (2) trade or service mark
cannot be validly registered in respect of any goods or servicesif it isidenti-
§al with a}]rade or service mark elr?ngérr}g to a different proprietqr ggd
redy on theregister in respect of the Same goods or services or closely

related goods qr services or. that so nearly resembles such atrade or service
mark asto be likely to deceive or cause confusion.

(2) Inthe case of honest concurrent use, or of other special circumsta-
nces, trade or service marks that are identical or nearly resemble each
other in respect of the mg(?pods or services or closely related goods
or services may be registered in the name of more than one proprietor,
tsubj ect to such’conditions and limitations, if any, as considered necessary
0 impose.

(3) Where separate applications are made by different personsto be
registered as pro|pr|etors respectively of trade or service marksthat are
identical or nearly resemble each other in respect of the same goods or
services or closdly rel ated_?oods, or services, the Registrar may refuse
to register any of them until'their rights have been settled by agreement
in amanner approved by him, or on apped, by the court.

PART V

APPLICATION PROCEDURE, EXAMINATION AND OPPOSITION
ToREGISTRATION

21.-(1) Any person who or whose proposed registered user uses or
gtr(ﬁ)o% to use atrade Er service mark shall apply for the registration
the trade or service mark.

(2) The apPI_icaIions shall be made in writing to the Registrar as prescri-
bed and shall include-
%a) the name and address of the applicant;
b) the trade or business description of the applicant;
) are production of the trade or service mark;

(c

(d) the particular goods or services in respect of which registration of the
trade or service mark is applied for listed under the applicable
classes of the International Classification;

(e) if the applicant's addressis outside Tanzania an address for
servicewithin Tanzania;

(f) adeclaration that the applicant or his proposed registered user is
using or proposes to use the trade or service mark within Tanzania.

22.-(1) Any person who has apé)lied for protection for any trade
or service mark in a country of the Convention, or his legal représentative
or assignee (if such assignezis al'so so qualified), shall be'entitled to claim
the benefits of the earlier application and its régistration date in Tanzania

all be deemed to be the same date as the date of the application in the
country of the Convention, provided that the application for registration
is made within six months from the date of earlier application.

(2) Where applications have been made for the registration of atrade
or sérvice mark in two or more countries of the Convention, the period
of six months referred to in subsection (1) shall be reckoned from the date
on which the earlier or earliest of those applications was made.
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(3) The application for the registration of atrade or service mark
under this section shall be made in the same manner asisrequired in the
case of any ordinary application under this Act subject to any other
requirements which may be prescribed.

23.-(1) The applicant shall, at the direction of the Registrar, furnish ~ Information
him within the prescribed time limit, with the date an number of ana){ asto foreign
application for atrade or service mark or registration filed with anational  application

industrial Pr_operty office of another country or with aregional industrial
property office having comparable requirements for regisiration (foreign
application) relating fo the same or essentially the same trade or service
mark asthat in the application filed with the Registrar.

_$2) The applicant shall, at the direction of the Registrar furnish him
within the prescribed time limit with the following documents relating
E(f one of the foreign applications or registrations referred to in subsection

(@) acopy of any communication received by the applicant concerning
the results of any search or examination carried out in respect of
the foreign application;

(b) acopy of the trade or service mark as registered; and

(c) acopy of any final decision rejecting the foreign application or
refusing thé registration requested In the foreign application or
invalidating the Toreign registration.

(3) The documents furnished under this section shall merely serve the
Burpose of facilitating the examination of the application filed with the
|_st6r‘tar or of the Registration entered in the registrar on the basis of that
application.

(4) The applicant shall have the right to submit comments on the
documents furnished under this section.

24.-(1) Where the relations between two or more persons interested in Joint
atrade or service mark are such that only one of themisentitted %
between himself and the other or othersto use it ‘except- proprietors

(i) on behdf of both or al of them; or

(i1) inrelation to an article or service with both or al of them are
connected in the course of trade or business, those persons may be
registered asjoint proprietors of the trade or service mark, and
this Act shall have effect in relation to any rights to the use of the
trade or service mark vested in those persons as if those rights
bad been vested in asingle person.

&2) Subject as aforesaid nothing in this Act shall authorize the registration
of two or more persons who use a trade or service mark independently,
Or propose so to useit, asjoint proprietors thereof.

2_5.-(12 Where the proprietors of atrade or service mark claimsto be Registration
entitled to the exclusive use of any part thereof separately, he may apply o partsand
to register the whole and any such parts as separate trade or service marks. of series of
Each separate trade or service mark shall satisfy al the conditionsof an  ovice marks
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Examination

independent trade or service marks and shall, subject to the provisions
of section 35 (2) (a) and section 41 (2) have dl the incidents of an Indepe-
ndent trade marks.

(2) Where a person claiming to be the proprietor of several trade or
service marks, in respect of thé same goods or services or closely related
Igoods or services which, while resembling each other in the materia particu-
arsthereof, yet differ in respect of-

(a) statements of goods or servicesin relation to which they are
respectively uséd or proposed to be used; or

(b) statements of number, price, quality or names of places; or
(c) other matter of non-distinctive character which does not substatia-
ly affect the identity of the trade mark; and

(d) colour, seeksto register those trade marks they may be registered
asaseriesin oneregistration.

26.-(1) Upon filing of an application for registration of atrade and
service mark and the payment of the prescribed fee the Registrar shall
cause an examination to’be made as to-

@ cg[J_nformity with the formalities required in this Act and the Regula -
ions;

(b) the registrability of the trade and service mark in accordance
with the provisions of Part IV and of the regulations; and

(c) whether the trade and service mark is required to be associated in
accordance with the provisions of section 41.

2_21 If upon the examination aforesaid it appears that the applicant is
entitled to registration of histrade or service mark, the Registrar shall
accept the application there for and cause the trade or service mark to be
advertised in the Trade and Service Marks Journal.

(3) If upon the examination aforesaid the Registrar objectsto the
gtq)pllcatl on, he shall notify the a%pl icant in writing of the objections and

all alow histime, as prescribed, to submit his representation or to
request a hearing. If the applicant failsto pursue his application within
the time allowed, he shall be deemed to have withdrawn his application.

i 4) t\)/_Vhe(e the ﬁegistrar furitljer subsection (3) tr;attj_tifi es éhet?]ppl i carll_t of
IGICEHS RIS WTINGNGSS {0 acuapt (e PP Cation Subject to S amand:
ments, modifications, conditions or limitations as he may deem fit. |f
the applicant does not object to such conditional acceptance and amends
his application accordingly, the Registrar shall cause the application to be
advertised in the Trade and Service Marks Journal, provided that the
Registrar may cause an application to be advertised before acceptance in
gny case where he considers there are exceptiona circumstances for so
oing.

(5?1] n the case of refusal of the agpl ication or conditional acceptance
to which the applicant objects the Registrar shall, if required advise the
applicant in wri w;g_of the grounds of his decision and the materials used
by himinarriving ait.
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27.- (1) Any person may, within the time limit as prescribed from the
date of advertisement of an application, give notice to the Registrar of
opPos_tlon to the registration., on the grounds that such application does
not satisfy the requirements of Part 1V.

(2) In addition to the grounds afaresaid any of the followi n|g are also
grounds for the purpose of opposition to the registration of atrade or
Service mark--

(a) where the trade or service mark resembles, in such away asto be
to deceive or cause confusion, with an unregistered tradé or service
mark used earlier in Tanzania by athird party on relation to the
same goods or services or closely related goods or services, provided
that, an application for the registration of the earlier used unregis-
tered trade or service mark isfiled at the same time as the notice of
opposition;

(b) where the trade or service mark resembles in such away asto be
likely to decelve or cause confusion, with a business or company name
aready used in Tanzania by athird party; and

(c) where the trade or service mark isfiled by the agent or the represen-

tative.of athi rdr?art(}/ who asthﬁ CPro rietor of the trade or service
mark in an another country, without the authorization ot such pro-

prietor, unless the agent or representative justifies his action.

(SI) ‘The notice shall be given in writing in the prescribed manner and
shall include a statement of the grounds of opposition.

_$4) The Registrar shall send a copy of the notice to the applicant and,

within the prescribed time after receipt thereof, the applicant shall send

to the Registrar, in the prescribed manner, a counter statement of the
rounds on which he relies for this application, and if he does not do so,
eshall be deemed to have abandoned his application.

(5) If the a??l icant sends such counter--statement as aforesaid, the
Registrar shall furnish a copy thereof to the person giving notice of opposi-
tion, and shall, after hearing the partiesif so required, and considering the
evidence, decide whether, and subject to what conditions or limitations,
if any, registration is to be permitted.

(6) On appeal from a decision of the Registrar under this section the
court may, after hearing the Registrar permit the trade or service mark
roposed to be registered to be modified in any manner not substan-
|allyﬁeffect| ng the |dent|§/ thereof but in any such Case the trade or service
mark as so modified shall be advertised in the prescribed manner before
being registered.

28.-(1) When an application for registration of atrade or service mark
has been accepted, and either-
(a) the application has not been opposed and the time for notice of
opposition has expired; or

() the application has been opposed and the opposition has been deci-
ded'in favour of the a{)pl Icant, the Registrar shall, unless the appli-
cation has been accepted in error register the trade or service mark,

Opposition

Registration
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Term of
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and the trade or service mark, when registered, shall be registered as
of the date on which the application for registration was received,
and that date shall be deemed, for the purposes of this Act, to be
the date of registration, provided that the foregoing provisions of
this subsection, relati ngz to the date as of which afrade or service mark
shall be registered and 1o the date to be deemed to be the date of regis-
tration, shall, as respects a trade or service mark registered under this
Act with the benefit of priority under the Convention, have effect
subject to the provisions of the Convention.

(2) on the registration of atrade or service mark, the Registrar shall
cause to be sealed and shall issue to the applicant a certificate in the
prescribed form of the registration thereof

PART VI
DURATION AND RENEWAL OF REGISTRATION

29.- (1) Theregistration or atrade or service mark shall be for aperiod
of seven years from the date of registration but may be renewed from time
to time in accordance with the provisions of this section.

(2) Subject to subsection (4%, the Registrar shall on application made by
the registered proprietor of atrade or Seyvice mark in the prescribed manner
and within the prescribed period, renew the registration of the trade or service
mark for a period of ten years from the date of expiration of original
registration or of the |ast rénewal of regstratmn. the date which is referred
to1n this section asthe "expiration of the last registration” | provided that
the registered proprietor-

(a) submits a statement confirming those goods or services described in
the registration in respect of which there has been bonafide use of the
trade Or service mark in Tanzania at any time during the three years
immediately OPre(_:edm the expiration of the last regiStration, together
w@f a rep_rg uction of the trade or service mark which has been used
as aforesaid; or

(b) established, to the satisfaction of the Registrar that special circums-
tances prevented use of the trade or service mark in respect of any of the
goads or services described in the registration during the aforesaid

eriod and confirms that there has been no intention to abandon the
rade or service mark in respect of those goods or services.

(3) For the purposes of subsection (2) -
i

(a) the use of the whole of aregistered trade or service mark shall be
deemed to be equivalent to the use of any registered trade or service
mark ba_n? apart thereof, registered in the name of the same propri-
etor by virfue of section 25 (%;;

(b) where atrade or service mark has been used in relation to some, but
not all of the goods or services in respect of which it Is registered, such
use shall be deemed to be equivalent to the use of the trade or service
mark in relation to all closely related goods or servicesin respect of
which it isregistered;
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(c) where atrade or service mark is applied to goods or servicesto be
exported from Tanzania such use shall be deemed to be equivalent to
the use of trade or service mark in relation to those goods or services
in Tanzania; and

(d) the use of an associated registered trade or service mark, or of the

trade or service mark with additions or alterations not substantially
affecting itsidentity may be accepted as an equivalent for the use
of the trade or service mark.

(4? The renewd referred to in subsection (2) shall be effected in respect
(%]; (%l) goods or services covered by subsections (2) (a) and (2) (b); and
(5) Where the registration of atrade or service mark has expired

through non-payment of the fee for renewal or other wise, such trade or
service mark shall nevertheless, for the purﬁose of any application for
registration of atrade or service mark during the year following the date of
expiration, be deemed to be atrade or service mark that is already on the
register, provided that the foregaing provisions of this subsection shall not
have effect where the Registrar is Satisfied either-

(a) that there has been no bona fide use of the trade or service mark
whose registration has expired at any time during the three years
immediately preceding the expiration; or

(b) that no deception or confusion would be likely to arise from the
use of the trade or service mark that is the subjéct of the application
for registration by reason of any previous use of the trade or service
mark whose registration has expired.

PART VII

EFFECT OF REGISTRATION, INFRINGEMENT AND UNLAWFUL ACTS

30. No person shall be entitrhed t? jnstitute an?/ g]roceedlrspesrto Pr ent
or to recover damages for, the infringement of an unregistered trade or
service mark, but nothing in this Act shall be deemed t0 affect ri ghts of
action against any person for passing off goods or services as the goods or

services of another person, or the remedies in respect thereof.

31. Subject to the provisions of this Act and any limitations or
conditions entered in the register, the registration of atrale or service Q(?ht
mark shall, if valid, give of be deemed'to have given to the registere
proprietor the exclusive right to the use of atrade or service mark in
rel atl(;[)glt to any goods including sale importation and offer for sale or
importation.

32,(1). The exclusive right referred to in section 31 shall be deemed to
be infringed by an¥ person who, not being the proprietor of atrade mark
8[t% stéred user thereof using by way or the permitted use, usesasign

| -

() identical with or so nearly resembling it asto be likely to deceive
or cause confusion, in the course of trade or business, in relation to

Unregistered
Trade or
service
Mark

Exclusive
right

Infringement
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anysgoods in respect of which it isregistered or in relation to any
closély related goads and in such manner asto render the use of the
sign likely to be either-

(i) asbeing used as a trade mark or business or company name, or

(i1) in acase in which the use is upon the goods or in physical rela-
tion thereto, or in relation to services, or in an advertising
circular or other advertisement issued to the public, asimpor-
ting areference to some person havi n%the right either as
proprietor or as aregistered user to use the trade marks or to
goods or services with which such a person as aforesaid is
connected in the course of business or trade; or

(b) identical with or nearly resembling it in the course of trade or
business in any manner likely to impair the distinctive character or
acquired reputation of the trade mark.

(2) The exclusive right referred to in section 31 shall, subject to the
provisions of subsection (3), also be deemed to be infringed by any person
who, not being the proprietor of the trade mark of aregistéred user
thereof using by way of permitted use, does any of the following acts
in the course of trade in respect of goods purchased from the proprietor
of the trade mark of aregistered user--

@ apPIyi ng the trade mark upon the goods after they suffered
ateration as respects their state or condition, get-up or packing;

(b) where the trade mark is u,oon the goods, altering or obliterating
it, whether wholly or partly;

(c) where the trade mark is upon goods, and there s also thereon other
matter, being matter indicating a connection in the course of trade
between the proprietor or registered user and the goods, removing
or obliterating, whether wholly or partly, the trade mark, unless
that other matter iswholly removed or obliterated;

(d) where the trade mark is upon the goods, applying any other trade
mark to the goods; and

(c) where the trade mark is upon the goods, adding to the goods any
other matter in writing that islikely to injure the acquired reputation
of the trade mark.

&3 The exclusive right gtllven by registration under section 31 dliall
not deemed to be infringed by the Use 6f any such trade mark as aforesaid
by any person-

(a) in relation to goods connected in the course of trade with the pro-
prietor or aregistered user of the trade mark if, as to those goods
or abulk of which they from apart, the proprietor or the registered
user conforming to the permitted use has applied the trade mark
and has, not subsequently removed or obliterated it or has at any
time expressly or impliedly consented to such use of trade mark; or

(b) in relation to goods adapted to form part of, or to be accessory to,
other goods in relation to which the trade mark has been registered
if the use of the trade or service mark is reasonably necessary
in order to indicated that the goods are so adapted; and
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(c) in relation to goods which have been sold or offered for salein
Tanzania under the trade mark by the proprietor or any associated
company of the proprietor, wherever incorporated or with the
proprietor's consent, Unless the condition of the goods is modiified
or impaired after they have been sold or offeredTor sale.

(4) The use of aregistered trade mark, being one of two or more regi-
stered trade marks that are identical or nearly resemble each other in
exercise of theright to the use of that trade mark given by registration
under section 31 shall not be deemed to be an infringement of the right
S0 given to the use of any other of those trade marks.

(5) For the purpose of this section, the reference to the use of a s gg by a
person not being the Propnetor thereof or aregistered user using by way
of pefrrtrtl]ltted use shall be construed as including reference to the audible
use of the sign.

33. Nothing in this Act shall entitle the proprietor or aregistered user

of registered trade or service mark to interfere with or restrain the use by

any person of atrade or service mark identical with or nearly resembling it,
in‘relation to goods or servicesin relation to which that person or
apredecessor intitle of his Bonafide use of name or description has continu-
ously used that trade or service mark from the date anterior-

(i) to the use of the first mentioned trade or service mark in relation to
those goods or services by the proprietor or his predecessor in title; or

(ii) to the registration of the first mentioned trade or service mark in
respect of those goods or services in the name of the proprietor or
his predecessor in title, whichever isthe earlier, or to object (on such
use being proved) to that person being put on the register for that
identical or nearly resembling trade or service mark in respect of
those goods or services under section 20(2).

34. No registration of atrade or service mark shall interfere with—

o ot o hed L P 5P RS 3!
of his predecessors in. business; or

(i) the use by any person of any bonafide description of the character
or quality of his goods or services, not being a description that
would be likely t0 be taken as importing any such reference asis
mentioned in section 32 (1) (a) (ii).

PART VIII

REMOVAL FROM, RECTIFICATION, CORRECTION OF
THE REGISTER

35.-(1) A registered trade or service mark shall be removed from the
register in respect of any of the goods or servicesin respect of whichit is
regzl_ stered on application by an aggrieved person to the court or, at the
option of the applicant under the provisions of section 55 of this Act,
to the Registrar, on the ground that up to one month prior to the fili gg
of the application a continuous period of three years or longer h

Right to
continue use

Bonafide use
of name of
description

Removal on
the ground of
non-use
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elapsed during which the registered qproprietor did not use the trade

%r&re\ﬂ clzﬁ?bprow ded that failure

or service mark in relation to those goo
o use t'he trade or service mar sﬁ%ﬁ] no account where-

(a) it isattributable solely to special circumstances preventing use of the
trade or service mark and not to any intention to abandon or not
use the trade or service mark, or

(b) the non use is within five years from the date of first advertisement
of the trade or service mark in accordance with section 28 or within
the Perl od from such date extended to two years from the date of
the tinal decision on the registration whichever period expires |ater.

(2) For the purpose of subsection (1)-

(a) the use of the whole of aregistered trade or service mark shall be
deemed to be equivalent to the use of any registered trade or service
mark, being a part thereof registered in the name of the same
proprietor by virtue, of section 25(1),

(b) where atrade or service mark has been used in relation to some, but
not all of the goods or servicesin respect of which it is registered,
such use shall’ be deemed to be equivalent to the use of the trade
or service mark in relation to al closely related goods or services
in respect of which it is registered,

(c) where atrade or service mark is applied to goods or services to be
exported from Tanzania, such use shall be deemed to be equivalent
to the use of the trade or service mark in relation to those goods or
servicesin Tanzania; and

(d) the use of associated registered trade or service mark, or of the
trade or service mark with additions or alterations not substantially
affecting itsidentity may be accepted as an equivalent for the use of
the trade or service mark.

Rectification 36. Any person aggrieved by the non insertion in or omission from the

Reglster of ‘any entry, or by any entry wrongly remaining on the Register,
or by any error or defect in any entry in the'Register, may apply o the
court or at the option of the applicant and subject to the Igroyla ons of
section 55 of this Act, to the Registrar, and the court or the Registrar shall
make such order for making, expunging or varying the entry as shall be

deemed fit.
Fraud in the 37.1n caseof fraud in the registration, renewal, assignment or
Registra- transmission of aregistered trade or service mark, the Registrar shall
tigmt himself appl?; to the Court for an order for making, expunging or varying
A the entry 1n the Register as may be deemed fit.
Breach of 38. The Registrar shall, make such order, as he shall deem fit for
condition expunging or varying registration of atrade or service mark on the ground

of ‘any contravention of or failure to observe a condition entered on the
register in relation thereto.

Correction of 39,(2) The Reectlgistrar shall, on request made in the prescribed manner
the register by the registered proprietor-
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(a) correct any error in the name, address or description of the regis-
tered proprietor of atrade or service mark -

() enter any change in the name, address or description of the person
who istegistered as proprietor of atrade or service mark,

(c) cancel the entry of atrade or service mark in the register;
(d) strike out any goods or services from those in respect of which a
trade mark is registered; and

(e) enter adisclaimer or memorandum relating to atrade mark which
does not in any way extend the rights given by existing registration
of the trade or service mark.

(2) The Registrar shall, on request made in the prescribed manner by a
registered user of atrade or service mark correct any error or enter any
change in the name or address of the registered user.

PART IX
ASSIGNMENT AND TRANSMISSION

40.-(12 Not_withst?wdi n

ryle or law to the contrary, a pendin W
gad or service mark or rgg?srt]gred trade ar service mark 3@ bé? and sh%ll Z;gin?;t
e deemed always to hav I

_ been assignable and transmissible in respect

aither of all the goods or services mgrespect of which it isappliedfor, e
regzistered, or was registered, as the case may be, or of some, but not al

of those goods or services.

~ (2) An assignment or transmission as aforesaid shall, however, be
invalid if the a:_ssqnment or transmission islikely to deceive or cause
confusion, particularly in regard to the nature, origin, manufacturing
process, characteristics or sitabil :ata/ for their purpose, of the goods or
services in relation to which the trade or service mark I1sintended to be
used or is being used.

(3) A person entitled by assignment or transmission to a registered
trade or service mark shall make application to the Registrar in the
prescribed manner to register histitle,

(4) On receipt of an apﬁl ication as aforesaid in respect of aregistered
trade or service mark, the Registrar shall cause the particulars of the
assignment or transmission to be entered in the register. Where the
aPpI Ication isin respect of apending trade or service mark, the particulars
of the assignment or transmission shall be sRrow sionally recorded and, upon
registration of the trade or service mark, snall be entered in the register.

(5) Assignments and transmission of pending trade or service marks or
of r_et%lstered trade or service marks shall have no effect against third parties
until the particulars thereof are entered in the Register.

$6) Subject to the provisions of this Act, the person for the time bei ng
entered in the _Reglster as proprietor of atrade or service mark shall,
subject to any rights appearing from the Register to be vested in any other
person, have power to assign the trade or service mark and to give
effectua receiptsfor any consideration for an assignment thereof.
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41.-%1) Where a pending trade or service mark or atrade or service
mark that is registered in respect of any goods or servicesis iden-
tical with another mark that is re%lstered, or is pending, in the name
of the some proprietor in respect of the same goods or services or closely
related goods or services, or so nearly resemblesit asto be likely to deceive or
cause confusion if used b¥ aperson other than the proprietor, the Registrar
may at any time require that the trade or service mark be entered in the
register as associated trade or service marks.

(2) Where atrade or service mark and any a?art or partsthereof are,
by virtue of section 25 (1), registered as separate trade or service marks
in the name of the same proprietor, they shall be deemed to be and shall
be registered as, associated trade or Service marks.

(3) All trade or service marks that are by virtue of section 25 (2)
registered as a seriesin one registration shal] be deemed to be, and shall
beTegistered as associated trade or service marks.

_ @ Trade or service marks that are registered as, or that are deemed b
virtue of this Act to be, associated trade or service marks shall be assignable
and transmissible only as awhole and not separately, but they shall for
all other purposes be deemed to have been registered as separate trade
or service marks.

(5) Upon application made in the prescribed manner by the registered
Pra%)n etor of two or more trade or service marks registefed as associated
rade or services marks, the Registrar shall dissolve the association as
respect any of them if he is satisfied that there would be no likelihood of
decgmptl on or confusion being caused through use by another person,
and snall amend the register accordingly.

6) Theregistered f)roprietor of trade or service marks which qualify
to be associated shall request them to be associated if the Registrar had
not Stpre'vlously entered them as associated trade or services marksin the
register.

PART X
REGISTERED USERS

42.-(1) Subject to the provisions of section 43, 44 and 45, a person
other than the proprietor of aregistered trade or service mark may be
registered as aregistered user thereof in respect of al or any of the goods
or servicesin respect of which it isregistered. The use of atrade or service
mark by aregistered user thereof in relation to goods or services with
which he is connected in the course of trade or business and in respect
of which for the time being the trade or services mark remains registered,
in compliance with any conditions or restrictions to which hisregistration
is subject, shall be permitted use of the trade or service mark.

(2) The permitted use of atrade or service mark shall be deemed to be
use by the proprietor thereof, and shall be deemed not to be used by a
person other than the proprietor.
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(3) Sub'{ect to any agreement subsisting between the parties, a registered

user of atrade or Service mark shall be entitled to request the proprietor

there of to take Proceedings to Prevent infringement thereof and, if the

proprietor refuses or neglects to do so within fwo months after being so

called upon, the registeréd user may institute proceedings for infringement

:j %f hlsdovx{n name as if he were the proprietor, joining the proprietor as
endant.

43.-1(1) When it is proposed that a person be registered as aregistered  Registration
user of atrade or service mark, an application there for shall bemadein  of registered
the prescribed manner alJ|0| ntly by e%stegted proprietor and the proposed

e Registrar-

r
registered user who shall furnish'th

(a) either with information that proposed registered user is wholly
controlled by the rgl_stered proprietor and that thereis no other
contractual relationship between the parties, or with acopy of the
licence contract between the parties; and

(b) with a statement containing —
(i) the identity of the registered trade or service mark;
(ii) the name and address of the registered proprietor;
(i) the name and address of the proposed registered user;
)

(iv) the goods or services in respect of which the registered user is
proposed to be registered;

(v) the restrictions on use, if any, by proposed registered user; and
(vi) the period of permitted use.

(2) When the requirements of subsection_(l? have been complied with
and'the Registrar, after considering the information furnished to him
under that subsection, is satisfied that'in all the circumstances the proposed
use of the trade or service mark by the Rro 0sed registered user, subject to
any conditions or restrictions which he thinks proper, would not be contrary
tothe public interest, he may register the proposed registered user asa
registered user in respect of goods or services asto which heis so satisfied.

44.-(1) A licence contract shall be invalid in the absence of relations or Guarantee
stipulations between the registered proprietor of the trade or service  of control
mark and the proposed registered user, ensuring effective control by the
registered proprietor of the quality of the goods or services of the proposed
registered user in relation to which the trade or service mark isto be used.

(2) In the absence of anaY provision. to the contrary in the licence contract,
the grant of alicence shall not prevent the registered proprietor from gran-
tin fH_rthS%Irfllcences to third parties or from using the trade or service
mark himself.

(3) The grant of an exclusive licence shall prevent the registered propri-
etor from granting further licences to third parties and from using the
trade or service mark himself.

4) In the absence of any pravision to the contrary in the licence
co?wt?act, the rea%]tered use hal be entitled to use?f% trade or service
mark during the whole duration of registration, including renewals, in the
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entire country, and in respect of al the goods or services for which the
trade or service mark is registered, subject to any conditions or limitations
entered in the register.

45. The Minister responsible or other competent authority may, by
order provide that, on pain of invalidity, licence contractsor cértain
categories of them, and amendments or renewals of such contracts, shall
require the approval of the Registrar, taking into account the needs of the
country and its economic developmen.

46. Without prejudice to the provisions of section 36, the registration of

aperson as aregistered user-

(a) may be varied by the Registrar on the joint application in writing
in‘the prescribed manner of the registered proprietor and the regist-
ered use who shall, in amending a previous rgglstratlon of the
licence contract, take into account the facts, procedure, regulations
and any other requirements considered at the time of the previous
registration of the licence contract between the registered proprietor
and the proposed registered user;

(b) may be cancelled by the Registrar on the application in writi ng in
the prescribed manner of thé registered proprietor or of the registered
user or of any other registered user of the trade or service mark; or

(c) may be cancelled by the Registrar on the application in writing in
the prescribed manner of any person on any of the following grounds.

(i) that the registered user has used the trade or service mark
otherwise than by way of the permitted use, or in such away
asto cause or to be likely to cause deception or confusion;

(ii) that the proprietor or the registered user mispresented
or failed to disclose some fact material to the application for
registration, or that the circumstances have materially changed
since the date of registration; and

(i) that the registration ought not to have been effected, having

regard to rights vested in the applicant by virtue of a contract
ir??he perfor?nance of which he?anteresteJ./

47. A licence shal| not be assignable to third parties and the registered
user shall not be entitled to grant stib-licences.

PART XI
LEGAL PROCEEDINGS

48. A person may appeal from any decision made by the Registrar
suglj ect to the provisions of this Act and its Regulations and such appeal
shall be made to the Court.

49. When any matter to be decided by the Registrar under this Act
appearsto him to involve a point of law of to be of Unusual importance or
complexity, be may, after giving notice to the parties, refer such matter to
the court for adecision and shall thereafter, in relation to such matter,

act in accordance with the decision of the court.
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50.--(2) In al legal proceedings relating to aregistered trade or service Validity of
mark including applications under section 36 the fact that a personisregis-  registration
tered as ﬁroprletqr of the trade or service mark shall be primafacie evide-

nce of the validity of the original registration of the mark and of all

subseguent assignments and transmissions thereof.

(2) Subject to section 62, in al legal proceedings as aforesaid the original
registration of the trade or service mark shall, after seven years from the
dale of registration of that mark, be taken to be valid in all aspects, unless-

(a) that registration was obtained by fraud. or

(b) the trade or service mark should not have been registered in view of
the provisions of section 19 and the same ground for H’Ohl hiting the
original registration under that section prevails at the same time
the validity of the original registration is contested.

51. 1 I ing in which the vaidity of th istrati ificati
PRt 11 B ST ark Somes e queion SndTs JedRdt Gy
Ia\{ﬁgtr e(%];‘ Et)g[e proprietor of the trade or service mark, the court shall certify

0 .

52.--(1) Inany legal proceeding in which the relief sought includes Registrar's
alteration or rectification of the register, the Registrar shall have the right to
to appear and be heard, and shall appear if so directed by the Court. appedr

(2) Unless otherwise directed by the court, the Registrar in lieu of
appearing and being heard, may subimit to the court a statement in writing,
signed by him. giving particulars of any proceedings before himin relation
to the matter in isstie or of the grounds of any decision given by him
effecting it or of the practice of the Trade and service Marks Officein like
cases or of such other matters relevant to issues, and within his knowledge
as Regigtrar, as he deemsfit, and the statement shall be deemed to form

part of the evidence in the proceeding.

53. The Court, in dealing with an cluestion_o,f the rectification of the Courts power
register (including _aII appllcatlo_n_s under the provisions of section 36), shall _ tge;g;’xs
PR RRPiR e nuslrrigeppg oo s reding o theentyin e

54.in edl from the decision of the Registrar to the Court, the Courts
court maﬂrVa%pand exercise same discretionary powers as under ﬂus Act discretion

are conferred upon the Registrar. in appedls
5. Where under any of the foregoing provisions of this Act an applica- ~ Procedurein
nt has an option to Make an ap%%ca% O either 10 the Court or to the  caseof option

Registrar and such application is made to the Regjstrar, the Registrar may, ~ lo@nlvte
a any stage of the proceedings, refer the application to the court or may, 5% >
arter hearing the parties, determine the question between them, subject to cqsrar
appeal to the court.

PART X1
OFFENCESAND PENALTIES

,96. Any person who makes or causes to be made afalse entry in the Falsification
Register, or writing falsely purporting to be a copy of an entry in the of entriesin

regi ster, or who ﬁrod%ce? o ten%ﬂ%i n evidence any such writing, knowing register
the entry or writing to be false, shall be guilty of an offence.
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Penalty for 57.-(1) Any person who makes a representation-

fascly repre. (@) with respect to a trade mark or service not being a registered trade or
Sn?QﬁL”SSrLS‘.’e service mark to the effect that it is aregistered trade or service mark;
stered . . . .

or Service (b) with respect to a part of aregistered trade or service mark not being

apart separately registered as a trade or service mark to the efféct
that it is so registered; or

(c) to the effect that aregistered trade or service mark isregistered in

respect of any goods or servicesin respect of which it is not
registered; or

(d) to the effect that the registratjon of atrade or. service mark gives an
exclusiveright to the use thereof In any circumstances in which,

have re?a_rd to limitations entered in the register the registration
does not give that right,

shall be guilty of an offence and liable to afine of fifty thousand shillings

or; to imprisonment for a period not exceeding seven years or to both
such fine and such imprisonment.

(2) For the purposes of this section, the use in Tanzaniain relation to a
trade or service mark of the word "registered" or the symbal R, or of any
ather word or symbol referring whethér expressly or inipliedly, to registra-

tion, shall be deemed to import a reference to registration in the register,
except-

(a) where that word or symbol is used in physical association with other
words delineated in characters at least as large asthose in
which that word or symbol is delineated and indicating that the
reference isto registration as a trade or service mark tinder the law
of the country outside Tanzania, being a country under the [aw of
which the registration referred to isin fact in force;

(b) where that word (being aword other than the word "registered")

or symbol is of itself such asto Indicate that the reference isto
such registration as last aforesaid; or

(c) where that word or symbol is used in relation to atrade or service
mark under the law of a country outside Tanzaniaand in relation to
goods or servicesto be exportéd to that country.

Deceiving 58. Any person who --

or influencing (a) for the purpose of deceiving the Registrar or any other official of the
the Registrar Trade Mark Office in the execution of the provisions of this Act; or

or an officer (b) for the purpose of procuring or influencing the doing or omission
of anything in relation tothis Act or any matter thereunder,
makes or submits a false statement or representation, whether oraly or in
writing, knowing the same to be false, shall be guilty of an offence.

. 59. Save where otherwise provided in this Act, any person whao is guilty
Penalties of an offence under this Act shall be liable to afine not exceedingaten
thousand shillings, or imprisonment for a period not exceeding three'years,

or to both such fine and such imprisonment.
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60.-(1) The Minister may, by statutory instrument, make Regulations,
Prescrl w&; anything which tnder this Act Is to be prescribed and Renerally

or the better carrying out of the objects and purposes of this Act, or to
give effect to its provisions and for 1ts better administration.

(2) Without k)/lrej udice to the generality of subsection (1), Regulations
made by the Minister may provide-

(a) for regulating the practice under this Act including the service of
documents;

(b) for making or requiring duplicate reproductions of trade or
service marks and other documents.

(c) for regulating the publishing and selling or distribution of copies
of trade and service marks and other documents; and

(d) for the fees which shall be payablein respect of any application,
registration or any other matter under this Act.

PART XII1

APPLICATION OF THE ACT AND TRANSITIONAL PROVISIONS

61. Save as otherwise provided in this Part, the provisions of this Act
shall apply in respect of al trade or service marks, including trade marks
registered before the commencement of this Act.

62 For the purpose of this Act any trade mark registered under the

revious Ordinance in Part B of the'then existing Register of the Trade

Regulations

Application
of Act

Prior Part B

arks shall not be taken to be valid in all respects Subject to the provisions  fegistration

of section 50(2), until actperiod of seven years has elapsed from the
commencement of this Act.

63. Trade Marks which have been registered before the commencement
of this Act under existing systems of classification under the International
Classification shall, upon application for their renewal under section 29,
be reclassified into the Tnternational Classification system.

64 -&1) Subject to the provisions of this section and section 50(2) of
this Act, the validity of the original entry of any trade marks existing at the
commencement of this Act shall be determined in accordance with the
enactmentsin force at the date of that entry and any such trade mark shall
retain its original date, but for al other purposes shall be deemed to have
been registered under this Act.

(2) No trade mark which was on the register at the commencement of
this’Act shall be removed from the register on ground that it was not
registrable under the enactments in force at the date of its registration. The
trade mark shall remaininforcein Tanzania for theremainder of
the u?expl red period for which it wasin force under the previous enact-

ment.

(3) Nothing in this Act shall be taken to have invalidated the original
registration of atrade mark which immediately before the commencement
of this Act was validly on the register.

cap. 394

Reclassification

validity of
Previous
register
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(4) Where a person is registered as a registered user of a trade mark on
an application made within one year from the commencement of this
Act, section 42 (2) shall have effect in relation to any previous use (whether
before or after the commencement of this Act) or the trade or service
mark by that person, being use in relation to the goods or services in
respect of which he is registered and, where he is registered subject to
conditions or restrictions, being use such as to comply substantially there-
with, as if that previous use had been permitted use.

PART XIV
REGISTER OF TRADE AND SERVICE MARK AGENTS

Register of 635.—(1) Subject to subsection (3) any person desirous of acting as an
Trads or agent for an applicant, proprietor, registered user or other person concer-
ier;:f: Mark ned in any proceeding or matter before or affecting the Registrar under this
& Actand Regulations, shall apply to the Registrar in the prescribed manner,
to be entered on the Register of Trade and Service Mark Agents to be

kept by the Registrar.

(2) The qualifications for a person to be entered on the Register of
Trade and Service Mark Agentsshallbeas prescribed.

Repeal

e =¥, 66. The Trade Marks Ordinance is hereby repealed.

Passed in the Nationai Assembly on the twenty-fourth day of

Clerk of the National Assembly

Printed by the Government Printer, Dar es Safaam—Tanzania.



	No_12: 
	Trade_and_Service_Marks: 
	34_No_registration_of_a_t: 
	b_with_a_statement_contai: 


